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Curvent Lopics. 

IT) HE Supreme Court of the United States 

lias apparently put the stamp of its dis- 
approvai upon the efforts made in several of 
the States to prevent the sale of oleomar- 
garine, and thereby compel consumers to eat 
only the genuine dairy article, whether they 
preter it or not. On the 23d inst. the court 
handed down decisions declaring the oleo- 
margarine laws of Pennsylvania and New 
Hampshire invalid and unconstitutional. 
There were three cases from the former State 
and one from the latter. 
George Schallenberger, George E. Paul and 
J. Otis Paul were prosecuted in the State 
courts on the charge of violating the State 
law, passed May 21, 1885, prohibiting the in- 
troduction of oleomargarine into the State. 
The trial court held the law to be invalid un- 
der the Federal Constitution, on the ground 
that it infringed the provisions in regard to 
interstate commerce. The State Supreme 
Court reversed this decision, holding the law 
to be constitutional. The opinion handed 
down by Mr. Justice Peckham reverses the 
State Supreme Court and sustains the trial 
court, holding the convictions invalid be- 
cause the law is in contravention of the Fed- 
eral Constitution. Justices Harlan and Gray 
dissented in this case, as they did in the New 
Hampshire case, where the same question 
was involved, the law of Pennsylvania being 
practically the same as that of New Hamp- 
In the latter case the law provides 
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that when the oleomargarine is colored pink 
there shall be no prohibition. Justice Peck- 
ham holds this to be a mere evasion and re- 
verses the decision of the State Supreme 
Court, which had been in support of the law. 
In this case there was but one prosecution, 
and that was directed against Clarence E. 
Collins. The right to sell in Pennsylvania in 
original packages oleomargarine imported 
from Rhode Island was conceded by the Su- 
preme Court of Pennsylvania as an abstract 
proposition, but it held that a person con- 
ducting in Pennsylvania a local and retail 
business in Rhode Island oleomargarine 
cannot plead the protection of the original 
package decision, simply because he sells 
only such packages as he receives, not divid- 
ing a roll, a pail or tub of his goods. The 
Supreme Court of the United States appar- 
ently dissents from this conclusion. The de- 
cision, it is authoritatively stated, destroys 
the anti-oleomargarine legislation of every 
State in the Union where such legislation 
goes to the length of prohibiting the sale oi 
such product. Prohibition of the sale is still 
binding on oleomargarine manufactured 
within the State and that which is in broken 
packages ; but manifestly this will be of very 
little importance if oleomargarine may be 
imported from any State and sold in any size 
package, so long as they are original and un- 
broken. According to information, for 
which we are indebted to the Philadelphia 
Press, the Federal Supreme Court recognizes 
oleomargarine as an article of commerce and 
a wholesome food, and it says “a lawful ar- 
ticle of commerce cannot be wholly excluded 
from importation into a State from another 
State where it was manufactured or grown. 
A State has power to regulate the introduc- 
tion of any article, including a food product, 
so as to insure the purity of the article 1m- 
ported, but such police power does not 1n- 
clude the total exclusion even of an article oi 
food.” The Supreme Court of Pennsylvani. 
recognized the truth of this proposition in its 
opinion upholding the Anti-Oleomargarine 
Law of this State, but it held that this gen- 
eral right of importation and sale was limited 
to the large original packages of commerce 
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and to bona fide sales by those whose place of 
business is outside the State. In its view ten 
or even forty-pound packages of oleomar- 
garine could not be held to be original, and 
that sales of imported. goods made at a store 
licensed by the State are governed by the 
law of the State in which the sale is made, 
and are not interstate commerce or subject 
to its restrictions. 

The Supreme Court of the United States 
overthrows this view, holding that: “ The 
importer had the right to sell not only per- 
sonally, but he had the right to employ an 
agent to sell for him. Otherwise his right to 
sell would be substantially valueless, for it 
cannot be supposed that he would be person- 
aily engaged in the sale of every original 
package sent to the different States im the 
Union. Having the right to sell through his 
agent, a sale thus effected is valid. The right 
of the importer to sell cannot depend upon 
whethe: the original package is suitable for 
retail trade or not. His right to sell is the 
sane, whether to consumers or to wholesale 
dealers in the article, provided he sells them 
in original packages. This does not interfere 
with the acknowledged right of the State to 
use such means as may be necessary to pre- 
vent the introduction of an adulterated arti- 
cle, and for that purpose to inspect and test 
the article introduced, provided the State law 
does really inspect and does not substantially 
prohibit the introduction of the pure article, 
and thereby interfere with interstate com- 
merce. It cannot be for the purpose of pre- 
venting the introduction of an impure or 
adulterated article to absolutely prohibit the 
introduction of that which is pure and whole- 
some. The act of the legislature of Penn- 
sylvania under consideration, to the extent 
that it prohibits the introduction of oleo- 
margarine from another State and its sale in 
the original package, is invalid.” 

It is pointed out that the decision does not 
deterniine how small an “ original package ” 
may be, nor does it decide whether such 
package once sold may be sold again under 
its interstate immunity ; but it does make the 
Pennsylvania Oleomargarine Act of May 21, 
1885, cf no value to the dairymen and farm- 





ers of the State, since it cannot prevent the 
importation and sale of the oleomargarine of 
other States. Of course, it is still within the 
power of the State to prohibit the sale of 
oleomargarine as butter. We have not yet 
seen the full decision, such information as we 
have coming from the newspaper reports. 
Such a decision has not been unexpected 
among prominent lawyers. The anti-oleo- 
margarine laws were clearly open to the 
fatal objection of being class legislation, al- 
though under the thin disguise of being in 
the interest of the public health. If there 
were abuses in the oleomargarine trade tne 
only proper method of preventing them was 
by the passage of laws prohibiting the sale 
of goods which were impure and theretore 
datigerous to the public health. Oleomar- 
garine, when properly manufactured, is gen- 
erally conceded by the best expert authority 
to article of diet, and it 
would seem to be a matter of congratulation 
that the Supreme Court of the United States 
has finally given a quietus to the efforts 
made on behalf of the dairy interests to en- 
tirely prevent its manufacture and sale. The 
fact that there has always been and probably 
always will be more or less fraud and decep- 


be a wholesome 


tion practiced in palming off on unsuspect- 
ing consumers the imitation for the genuine 
article could never justify or legalize the 
passage of laws prohibiting entirely the sale 
of a concededly wholesome article of food. 
Laws carrying heavy penalties for such de- 
ception may do much to stop the deception 
referred to. As to what the effect of the 
Supreme Court’s decision on laws like those 
of New York and several other States, which 
absolutely prohibit the manufacture of oleo- 
margarine, will be, we are as yet unable to 
say. 


It is worthy of note that the first case in 
Ohio under sec. 6808 of the Revised Stat- 
utés, as amended last winter, was tried in the 
Trumbull County Common Pleas, before 
Hon. T. I. Gillmer and a jury, commencing 
on the 16th inst. It may be remembered 
that this statute provides that where the ac- 
cused is found guilty of murder in the first 
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degree the jury may recommend him to the 
mercy of the court, and in that event his pun- 
ishment shall be imprisonment in the peni- 
tentiary during his natural life, and there 
shall be no recommendation of pardon or 
parole except upon proof of innocence estab- 
lished beyond a reasonable doubt. The jury 
in the case referred to, State of Ohio v. 
Angelo Del Bello, returned a verdict, on the 
2oth inst., of murder in the first degree, and 
recommended the accused to the mercy oi 
the court, which, in pursuance of the statute, 
leit the court no discretion but to pronounce 
a life sentence. We are told that this statute 
practically does away with the death penalty 
in Ohio, and that the friends of the abolition 
of capital punishment have succeeded by tie 
passing of the above statute in accomplishing 
all they desired. Time will demonstrate the 
wisdom or the unwisdom of this humane 
legislation. 


Negligence cases against corporations pre- 
sent a variety of difficult questions upon 


which text-book writers and courts are often 
divided. Some of the most puzzling of this 
class of cases relate to the duty of municipal 
corporations with respect to the condition of 
the streets and sidewalks. A case in point 
was recently passed upon by the New York 


Supreme Court, Appellate Division, First | 


Department —that of Lichtenstein v. The ' ,, ihe 
P | New York of snow within two or three days 


Mayor, etc. of New York, decided May 13, 
1898. The plaintiff, in attempting to cross 
Second avenue at Seventy-ninth street, fell 
and broke her leg. She sued to recover dam- 
ages, on the ground of defendant’s negli- 
gence. It appeared from the testimony that 
on either side of the crosswalk there was an 
accumulation of snow and ice, with a rough, 
uneven surface, from one to three feet in 
thickness. This was created by the city by 
depositing the snow and ice which it re- 
moved from the crosswalk. Water, several 
inches in depth, had been permitted to accu- 
mulate and remain upon the crosswalk. The 
plaintiff, in endeavoring to avoid this water 
stepped upon the snow and ice at one side of 
the walk, with the result that she slipped and 
fell. For upwards of four weeks the street, 








including the sidewalk, had been in substan- 
tially the same condition, and during that 
time several persons had slipped and falien 
upon the same crosswalk. The jury found a 
verdict for the plaintiff. From the judgment 
entered thereon, and an order denying a mo- 
tion for a new trial, the city appealed. 
Justice McLaughlin, who delivered the pre- 
vailing opinion, referring to the duty of the 
city to keep its streets, including sidewalks, 
in a reasonably safe condition for public 
travel, held that the plaintiff had a right to 
use this street, including the crosswalk, ai- 
though she knew its condition, citing Bul- 
lock v. The Mayor (99 N. Y. 654). She 
could not be charged as a matter of law with 
contributory negligence, because she sought 
to avoid the water which the city had per- 
mitted to accumulate upon the crosswalk, 
and whether her negligence contributed io 
the injury was, in the court’s opinion, also a 
question for the jury. In a dissenting opin- 
ion, which was concurred in by Presiding 


| Justice Van Brunt, Justice McLaughlin said: 


“There was nothing in the condition 
shown in this street which had any relation 
to the injury but what was common aiter 
every severe snowstorm in this climate, fol- 
lowed by warm weather, which caused the 
snow to thaw; and unless we are prepared to 
hold that it was negligence on the part of the 
city not to clean every one of the streets oi 


after a snowstorm, there is no evidence to 


| show that the city neglected any duty which 


it was bound to perform. * * * We can- 
not affirm this judgment without holding 
that in every case in which a person slips 
upon a ridge of snow in the street the city 1s 
responsible for the injury, and that would 
make the city substantially an insurer of 
every one using the street for every accident 
that would happen in consequence of snow 
or ice; and this is the first case of which I 
have knowledge in which a recovery has 
been sustained against a municipal corpora- 
tion for slipping upon a ridge of ice off a 
crosswalk in the middle of a street.” 


A case of the first importance, as affecting 
the law of marine insurance, is that of 
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Trinder, Anderson & Co. v. The Thames 
and Mersey Insurance Co., in which judg- 
ment has just been pronounced by the Eng- 
lish Court of Appeal. Briefly stated, the 
facts are as follows: The ship Gainsborough 
was lost by perils of the sea, but the loss was 
brought about by the negligence of the mas- 
ter, one McPhail, who was at the same time 
the principal shareholder in the ship. It was 
contended that the underwriters were not 
liable when the loss, caused proximately by 
a peril insured against, was brought about 
by the negligence of one of the insured; but 
the court, after reserving judgment, decided 
that, while wilful misconduct on the part of 
an assured will prevent him from recover- 
ing, mere negligence will not. Although 
there are expressions in judgments and in 
text-books of authority which conflict with 
this judgment, they are not based on any 
actual decisions of the courts. This judg- 
ment appears to be in consonance with what 
has aiready been decided in England in cases 
of insurance against fire, and shows, as our 
contemporary, the London Law Journal, 
thinks, a true appreciation of the necessity, in 
the interest of commerce, of not dealing in 
a narrow spirit with the rights of the assured. 
ut of the same voyage arose an action by 
the owners of the cargo against the ship- 
owners, including McPhail, for the loss of 
the cargo. Among the exceptions in the bill 
of lading was “the neglect or default of 
pilot, master or crew in the navigation of the 
ship.” The bill named one McPhail as mas- 
ter of the ship for the voyage, and it was 
signed by McPhail as master. McPhail was 
one of the co-owners of the ship. At the 
trial of the action before Kennedy, J., the 
jury found that the stranding was caused by 
the neglect or default of the master, Mc- 
Phail, but that his neglect or default was not 
wilful. Upon this finding the learned judge 
gave judgment in favor of all the co-owners 
except McPhail, but he held that McPhail 
could not rely upon the exception in the bill 
of lading to relieve himself from the conse- 
quences of his own negligence, and he there- 
fore gave judgment for the plaintiffs as 
against McPhail. McPhail appealed. Held 





(reversing the decision of Kennedy, J.), that 
McPhail was protected by the exceptions in 
the bill of lading from liability for his own 
negligence. 


The English High Court of Justice, 
Queen’s Bench Division, recently passed 
upon the question of “skimmed” milk and 
“separated”? milk, over which courts in 
lennsylvania not long ago found themselves 
divided, in the Hufnal case, to which we 
called attention lately. In the English case, 
that of Petchey (appt.) v. Taylor (resp.), re- 
porte! in the London Law Times of May 
14th, condensed milk had been sold by the 
deiendant in tins, on which the contents were 
described as “skimmed milk.” The prose- 
cutor bought a tin of such milk and had it 
analyzed. The analyst certified that the con- 
tents of the tin consisted of 97 per cent. oi 
sweetened milk, from which all the fat had 
been removed, and three per cent. of natural 
sweetened milk. The prosecution thereupon 
summoned the defendant, under section 9 oi 
the Sale of Food and Drugs Act, 1875 (38 & 
39 Vict., c. 63), for selling an article of food 
in a state so altered as to affect its quality 
injuriously without making disclosure of the 
alteration. At the hearing evidence was 
given showing that the milk must have been 
treated by a separator and not skimmed by 
hand, since the most fat which can be re- 
moved by skimming is about 63 per cent., 
and that the milk should be properly de- 
scribed as “ separated ” and not “ skimmed ” 
milk. The defendant was convicted. He 
now appealed. It was contended on his be- 
hali that the milk was properly described as 
“ skimmed ” milk, since that word indicated 
that it had gone through a process for the 
purpose of removing the fat from it, and the 
fact that that process was performed not by 
the hand, but by a machine, was immaterial. 
It was contended further that the case was 
concluded by authority, since in Jones v. 
Davies (69 L. T. Rep. 497), where it was 
shown that 93 per cent. of the butter had 
be2n removed from the milk, it was held that 
tl.e milk was properly described as skimmed 
milk. Held, that the conviction was right. 
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Whether the milk was or was not properly 
described as skimmed milk was a question 
of fact. Here the evidence went to show 
that the milk was not in fact skimmed, and 
that the alteration of it was such as could 
not have been produced by skimming, and 
that it was what was usually known as sepa- 
rated milk. In Jones v. Davies (sup.) such 
evidence was wanting. It will be seen that 
this case is on all fours with the Hufnal case, 
in which the Quarter Sessions and-the ma- 
jority of the Superior Court found that the 
product had been “ adulterated ” in the stat- 
utory sense by having a valuable or neces- 
sary constituent wholly or in part removed 
from it, while the Supreme Court of Penn- 
svlvania took the contrary view. The Eng- 
lish court holds with the lower courts of 
Pennsvivania. 

The Law Times mildly criticises its name- 
sake, the Daily Times, for countenancing the 
heresy that lawyers may become efficient 
systematic training. “ Doubtless 
there was a time,” says the Law Times, “ in 
which great lawyers were evolved wholly 
independently of any scheme of education. 
Lectures were unknown; vet law was stud- 
ied. The old special pleaders and convey- 
ancers taught their pupils. There were 
chancery and common-law chambers afford- 
ing a liberal education. It is otherwise now. 
Ignorance — we say it with regret —is on 
the increase. Each case is ‘ got up’ — the 
law is ‘ looked up,’ generally in digests. One 
result is, that anybody can be made a judge, 
and learn his law by being persistently over- 
ruled on appeal. The records of the Courts 
of Appeal are like a battlefield — slain judges 
lie all over the place. They entered the arena 
unarmed.” All of which may be applied with 
equal or even greater force to courts and 
judges in this country. 


without 


Rotes of Causes. 


Libel —- Message of Mayor to Common Coun- 
cil — Privileged Communication. —In Trebilcock 
v. Anderson, reported in 5 Detroit Legal News, 
135, it was held by the Michigan Supreme Court 
that a written message addressed by the mayor of 








a city to the common council, giving his reasons 
for vetoing a resolution adopted by that body, is 
absolutely privileged. The court said in part: 

“ There are two views that may be taken of this 
writing, and the circumstances under which it was 
published, 7. e., filed. 

“ First — That it was conditionally privileged. 

“ Second — That it was absolutely privileged. 

“Tf it was only conditionally privileged, the 
question of malice should have been submitted to 
the jury upon the testimony offered, but we must 
consider it as absolutely privileged under the de- 
cision in the case of Wachsmuth v. Bank (96 Mich. 
427), unless there is that in the message itself 
which was not a proper subject for communication 
to the council, by reason of its not being pertinent 
to the subject. Whether the law justifies even this 
limitation upon the absoluteness of the privilege 
we will not inquire, and design to imply no opin- 
ion, but will treat the existence of such a limita- 
tion as conceded, for the purpose of the case. 
Whether or not the message contains anything in 
its nature libelous, that was not pertinent, was a 
question for the court, inasmuch as it and the 
proceedings of the council were in writing. 

“ The plaintiff, with others, had organized what 
they called a Taxpayers’ Union, apparently with 
a view to influencing the management of public 
affairs which were confided to the council. To 
further that end they asked the use of public prop- 
erty. It was the duty of the mayor to veto the 
resolution if in his opinion the interests of the city 
required it, and it was proper for him to advise the 
council of his reasons therefor in his veto mes- 
sage, as required by the charter. In this he was 
warranted in stating any reasons legitimately bear- 
ing upon the relation of the plaintiff to city affairs 
and the fitness of the association to influence 
them, arid if his privilege depends upon the ques- 
tion of pertinency, reasonable latitude should be 
permitted. Our examination of the article leads 
us to the conclusion that the entire message was 
pertinent to the subject, and that the same was 
privileged.” 

Pleading — Law of Another State — Evidence — 
Legatee — Society — Right to Take.—In Con- 
gregational Unitarian Society of Bernardston v. 
Hale, the New York Supreme Court, Appellate 
Division, First Department, decided that it is suf- 
ficient to allege that the law of another State is as 
stated; its statutes or decisions need not be spe- 
cially pleaded; that the right of a society to take 
a legacy must be determined by the State of its 
domicile, nothing to the contrary existing in the 
forum: that a bequest directly to a legatee, “in 
trust.” is a limitation or condition upon the use, 
and as to this the law of another State is presumed 
to be that of the forum; that an action can be 
brought against an estate after one year, but the 
Statute of Limitations runs only from the judicial 
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settlement of the accounts. This was an appeal 
from judgment on verdict directed for $17,892, and 
from denial of new trial. Action to recover a 
legacy of $10,000 given by Joseph P. Hale to plain- 
tiff, an incorporated religious society of Massa- 
chusetts, in trust, to be invested and the interest 
to be applied “to keep in good order the lot of 
ground in which my father and mother are buried, 
in a cemetery connected with the church, and the 
balance of such annual income to be applied by the 
said trustees toward the support of the preaching 
of the gospel by that society.” The plaintiff of- 
fered in evidence the Revised Statutes of Massa- 
chusetts, published under “a resolve” by the State 
printer, and volumes of the reports of the Supreme 
Court of Massachusetts, proved to be such re- 
ports by a member of the bar of Massachusetts, to 
prove the laws and decisions of that State, under 
allegation: that plaintiff could take the legacy, and 
that it had duly appointed three trustees to hold 
and manage the bequest. The defendants con- 
tended that the statutes should have been specially 
pleaded, and that the Revised Statutes and Reports 
had not been properly authenticated. And further, 
that it had not been shown that the plaintiff was 
competent to take the legacy, that it was void as 
creating a perpetuity, and that the action was pre- 
maturely brought, the accounts of the executors 
not having yet been judicially settled. 

The court (Barrett, J.) held: 

“The allegations were sufficient to authorize 
proof of the laws of Massachusetts. The statutes 
of that State and the decisions of its courts was 
evidence of the facts averred. The law is the fact 
and that is averred. (117 N. Y. 131.) The proper 
authentication of the statutes and the reports was 
made. The statutes in terms provide that such a 
society as the plaintiff's can manage, use and em- 
ploy, according to its terms and conditions, any 
donation, gift or grant made it. Defendants’ con- 
tention. that the legacy is neither a donation, gift 
nor grant, is not tenable, as the Supreme Court of 
Massachusetts has invariably sustained such lega- 
cies. (82 Mass. 329; 89 Id. 243; 96 Id. 539.) The 
laws of Massachusetts govern as to plaintiff’s 
capacity to take this legacy, there being no pro- 
hibition in our own law. (43 N. Y. 324; 126 Id. 
544; 136 Id. 126.) The bequest is directly to the 
legatee, and the words “in trust” are simply a 
limitation or condition upon the use. (8 N. Y. 
525: 16 Id. 89; 52 Id. 454; 125 Id. 581; 144 Id. 544.) 
In the absence of any evidence as to law of Mas- 
sachusetts on this point, we presume its law to be 
as our own. (151 N. Y. 37; 20 App. Div. 354.) 
We are not referring, of course, to our Statute 
Law. But even as a trust it is allowable under the 
laws of that State, as the English doctrine of char- 
itable uses is a part of its law, so that a trust to a 
religious society for the support of the preaching 
of the Gospel is a public and charitable trust, and 
is valid, although in perpetuity. (74 Mass. 421; 





116 Id. 167; 12 Metc. 250; 2 Cush. 243; 63 Mass. 71; 
99 Id. 533.) By 134 Mass. 110 the bequest to keep 
up the burial lot would be void as creating a per- 
petuity, but a different rule applies where part of 
the trust direction is valid and part invalid. (164 
Mass. 188; citing 6 Ves. 404; L. R. 4 Eq. 521; L. 
R. 14 Eq. 45; L. R. 18 Eq. 114; 5 Ch. D. 735; 9 Ch. 
D. 576.) The English rule, thus adopted, is that 
when there is a prior gift to a church of the whole 
fund, in trust, to keep a grave in repair and apply 
the residue to the poor, the gift to the latter does 
not fail by reason of its being a bequest of the 
residue after a void bequest, but there is a good 
gift of the whole discharged of the obligation to 
repair the grave. The obligation to repair 1s 
treated as honorary only, and the whole fund goes 
to the charity. The action is not prematurely 
brought. The appellants confuse the two parts of 
sec. 1816, C. C. Proc. The first part gives the 
right to sue after one year from the granting of 
letters, and the second part declares that the Stat- 
ute of Limitations shall run from the date of the 
judicial accounting. (61 Barb. 552; Mr. Throop’s 
note to sec. 1819, C. C. Proc. And see 51 Barb. 
552; aff'd 41 N. Y. 619; 3 Keyes, 370.) ” 

Judgment affirmed. 

Sidewalks — Injury — Liability of City. —In 
George Bucher et al. v. City of South Bend, re- 
ported in full in the Indianapolis Daily Reporter, 
May 22, 1808, the Supreme Court of Indiana held 
that a city is not an ‘insurer of the safety of its 
streets, but is only required to use reasonable care 
to keep them in safe condition for travel in the 
ordinary modes by day and by night where the 
traveler exercises reasonable care. It was further 
held that a city is not bound, by its officers, to 
examine each separate brick in its sidewalks to 
ascertain its condition when there is nothing 
to indicate a defect in the brick or the manner in 
which it is laid, and is not liable for an injury due 
to the turning of such a brick, though there were 
other bricks a short distance away that were evi- 
dently loose and broken. 

The court said in part: 

“From the findings of the special verdict it 
appears that the plaintiff, Alice Bucher, received 
an injury by slipping upon a loose brick which 
turned under her foot. This brick was a part of an 
old sidewalk, and was on a level with and com- 
pletely surrounded by other bricks composing the 
sidewalk. There were no bricks out of the walk 
or an abrupt place in the sidewalk at the place 
where the accident occurred. There were loose 
and broken bricks in the sidewalk, and a depres- 
sion, but not at the point where the plaintiff re- 
ceived her injury. It does not therefore appear 
that the injury complained of was occasioned by 
a defect in the sidewalk, which was apparent. At 
that point the walk was even and was in fair con- 
dition, excepting natural wear from long usage. 
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There is no finding that it was known to the city. 

“It would be a severe rule which would require 
a city, by its officers, to examine each brick in a 
sidewalk to ascertain its condition when there was 
nothing to indicate a defect in the brick itself, or 
in the manner in which it was laid—and where 
the walk was even. The trial court did not err in 
rendering judgment for appellee.” 

Judgment affirmed. 


—___>_—_——_ 


LIBEL — PRIVILEGED COMMUNICATION — 
DAMAGES. 
Tue NORFOLK AND WASHINGTON STEAMBOAT Co., 
Appellant, v. Samuet B. Davis. 


1. Charges: contained in a letter written by the 
general superintendent of a steamboat com- 
pany, to the effect that the captain of one of 
its steamers, who had been discharged from 
its service, was grossly wanting in efficiency 
and capacity, are libelous; and where the let- 
ter is written within the scope of his authority 
as superintendent, or his act is subsequently 
ratified by the company, the company will be 
liable for the publication. 

. An such letter is not constituted a privileged 
communication merely by the fact that it was 
in response to a letter from a friend of the dis- 
charged captain, who requested his reinstate- 
ment, and who had recommended him for an- 
other position. 

3. Whether or not a communication is privileged 
is a question of law for the court to determine. 

A communication is only privileged within the 
rule when made in good faith in answer to 
one having an interest in the information 
sought; and it will be privileged even if vol- 
untary when the party to whom it is made has 
an interest in it, and the party making it stands 
in such relation to him as to make it a rea- 
sonable social duty, or at least proper, to give 
the information, as a means of guarding the 
person receiving it from an act or dealing that 
might be prejudicial to him. 

5. Where a libel is actionable per se, the action 
may be maintained without alleging or prov- 
ing special damage. In such case the law 
presumes that the publication of the libel has 
in itself a tendency to injure the plaintiff. 

. In such case the jury may take into consider- 
ation, in awarding damages, not only the in- 
jury that has arisen, but that which may there- 
after arise from the publication of the libel. 

. In an action for libel an instruction is proper 
that, if the jury find for plaintiff, they should 
award him such damages as will fairly and 
fully compensate him for the injury suffered, 
including injury to him in his occupation or 








calling, and the mental suffering caused by 
the publication of the libel by the defendants, 
especially when accompanied by instructions 
denying his right to special damages, and also 
denying his right to exemplary damages. 


No. 739. Decided March 8, 1808. 


Appeal by defendant from judgment of Supreme 
Court of District of Columbia, at Law, No. 35,971, 
entered upon the verdict of a jury in an action for 
libel. Affirmed. 


Mr. A. T. Britton, Mr. Nathaniel Wilson and 
Mr. A. B. Browne for the appellant; Mr. Henry 
E. Davis and Mr. D. W. Baker for the appellee. 


Mr. Chief Justice ALvey delivered the opinion 
of the court: 

This action in brought for an alleged libel pub- 
lished by the authority of the defendant, the 
present appellant, against the appellee, the plaintiff 
in the court below. The libel complained of is 
contained in a letter written by John Callahan to 
K. C. Murray, dated August 23, 1893. It was in 
reply to a letter of Murray, written from Norfolk, 
Va., and dated August 21, 1893, that the letter of 
Callahan was written. These two letters will be 
set out in full by the Reporter, in the prefatory 
statement of this case.* 


* The letter of K. C. Murray was as follows: 
“ Editorial Rooms, Norfolk Landmark, 
““ NorFoik, Va., August 21st, 1893. 
* Toe Hon. Jonn CALLAHAN: 

“My Dear Sir. —I very much regret to hear 
that you have suspended ‘ Captain Davis’ or dis- 
charged him from your service, and am much at a 
loss to know why, for I considered him to be one 
of the best men in the steamboat service out of 
Norfolk. It has been intimated to me that the 
cause of your action is found in the fact that he is 
an applicant for the position of captain of the Vir- 
ginia oyster fleet. I hope this is not true, for it 
would make a great impression on his friends, 
and he has many here and elsewhere, who do not 
see that the fact that he wishes to do what he 
thinks might better his condition should influence 
you to turn him off. Numbers of your friends are 
indorsing him for the captaincy of the oyster fleet, 
and they will feel very much hurt and disappointed 
to think that he has lost his position with you for 
that reason. I had thought that you would prob- 
ably be more likely to indorse him for the place 
and would be glad to know that he had a prospect 
of bettering his condition. I hope that you will 
reconsider your action and ‘retain Captain Davis 
in your service, and I hope so for the good of 
your line and the good of your business as well as 
for his own benefit. 


“Yours truly, K. C. Murray.” 
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In reply, Mr. Callahan wrote the following let- 
ter: 

“ Wasuincton, D. C., Aug. 23, 1893. 
“Mr. K. C. Murray, cr., Norfolk Landmark, 
Norfolk, Va.: 

“My Dear Srtr.—I beg to acknowledge the 
receipt of your letter of the 21st inst. relative to 
the matter of Capt. S. B. Davis. I think your 
knowledge of me is sufficient to know that I would 
not knowingly do any man an injustice. Your 
letter is the first intimation I had that Capt. Davis 
was an applicant for the position of capt. of the 
Virginia oyster fleet. His displacement by this 
company was based entirely upon his inefficiency. 
During the two years that he has been in our 
employ he has cost the company over $4,000.00 in 
damages. 

He was continually doing some damage to his 
vessel or to somebody elses vessel and to the 
wharves at which he had occasion to land. It 
was determined by our directors one year ago to 
employ the first competent man that could be 
found to take his place. This was done a few 
days ago and Capt. W. C. Geohegan appointed to 
command the steamer. It is not my desire nor 
iritention to in any manner injure Capt. Davis or 
prevent him from getting other employment, but 
in order to show you exactly how he handled his 
steamer at times during the two years we had 
him I will state that two weeks after he took 
command of the ‘ Washington’ he put her ashore 
on Hampton bar in such a perilous position that 
were it not for the presence. of a government 
steamer at ‘Old Point’ at the time, who pulled 
her off, in my opinion she would have been de- 
stroyed. A few months after the occurrence he 
damaged the wharf at ‘Old Point’ so badly that 
it cost us $1,700 to repair it, in addition to cutting 
a hole in the steamer. The other accidents he has 
had which the company had to pay for are too 
numerous to mention here. In the matter of dis- 
cipline and organization on his vessel, he was 
almost continually in trouble with his officers, and 
it was carried to such an extent as to make the 
vessel unsafe. As an instance of this I will simply 
cite one case from among a number. When I 
organized the line I brought here only two men 
from our section, one of whom is John H. Trower, 
chief engineer, and the other R. E. Pilkinton, 
purser of the steamer Washington. The latter I 
expect you know: he is a Richmond boy and the 
soul of honor and honesty. Capt. Davis imagined 
that this young man carried tales to me, and en- 
deavored by the foulest of means to blacken the 
young man’s reputation among the officers of his 
steamer, believing that such a course would com- 
pel Pilkinton to resign. I have written you at 
greater length than I anticipated, but it was neces- 
sary in order to show you and other friends a few 
of the reasons only which necessitated the re- 








moval of Capt. Davis. There is nothing personal 
connected with it, and in proof of this I have only 
tc say that the man who succeeded him is an 
entire stranger to me, and is employed purely on 
his reputation as a steamboat captain. 
“ Yours very truly, 
“ JoHn CALLAHAN, 
* Gen’l Supt.” 


It appears that the defendant is a corporation, 
and was, in 1893, operating a line of steamers be- 
tween Washington City, D. C., Fortress Monroe 
and Norfolk, Va., and at the time the letter con- 
taining the alleged libel was written Callahan was 


| the general superintendent and manager of the 
defendant's line of steamers, with full authority to 


employ and discharge all employes of the com- 
pany, from the commanders of the steamers to 
the lowest subordinate in the service. The plain- 
tiff Davis had been for several years prior to that 
time captain of the steamer “ Washington,” one 
of the steamers of the line, and remained in such 
employment until August 21, 1893, when he was 
netified by Callahan that his employment by the 
company would terminate at the end of that month. 

It also appears that Murray was the friend of 
Davis, and upon being informed by the latter that 
he had been discharged or relieved from the com- 
mand of the steamer ‘‘ Washington,” Murray 
thereupon immediately wrote the letter to Calla- 
han of August 21, 1893, and which letter brought 
forth the letter from Callahan of August 24, 1893. 
This letter from Callahan, as will be observed. 
professes on its face to speak for the company, 
and is signed by him as the general superintendent 
of the company. And whether it was written un- 
der such circumstances as to bind the company 
for the consequences of its publication is one of 
the principal questions in the case. 

The letter to Murray is alleged to be libelous, 
and it doubtless is so, for it contains grave 
charges against the plaintiff as to his want of 
efficiency and capacity as commander in the man- 
agement of the steamer from which he had been 
discharged. Murray is not shown to have been in 
any manner interested in the affairs of the defend- 
ant company, nor in any employment that the 
plaintiff was seeking to obtain at the time; his 
only interest being of a mere personal friend de- 
siring to aid, as far as he could, the success of one 
whom he regarded as worthy and meritorious. 

In the declaration it is alleged that the plaintiff 
had been engaged in the business and profession 
of a captain and pilot on various steamers carry- 
ing freight and passengers on the Chesapeake 
Bay and the Potomac River, and other tributaries 
of said bay, and had held a license as a pilot on 
said bay and river for many years; that before 
the committing by the defendant of the grievances 
hereafter mentioned, he had been in the employ of 
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the defendant for a long time, to wit, two years 
and a half, in the capacity of captain on one or 
more of the defendant's steamboats, and had faith- 
fully performed his duty in such employment; and 
that the plaintiff, before the committing by the 
defendant of the grievances hereafter mentioned, 
had quitted and left the service of the defendant, 
and was likely to be retained and employed by 
the board of the Chesapeake and its tributaries of 
the State of Virginia as captain of the Virginia 
oyster fleet; yet the defendant, well knowing the 
premises, but contriving and wickedly and ma- 
liciously intending to injure the plaintiff in his 
character and reputation as a captain and pilot, as 
aforesaid, and to bring him into public scandal 
and disgrace, etc., published the letter heretofore 
referred to, written to said Murray. And in the 
second count of the declaration it is alleged that 
by means of the committing of said grievances 
the plaintiff has been greatly injured in his good 
name and character, and brought into public scan- 
dal and disgrace with and among all to whom he 
is 1m anywise known, and been caused to be be- 
lieved and suspected to be inefficient and wholly 
unfit to be employed in the line of his business and 
profession as a captain and pilot as aforesaid; and 
by reason whereof the plaintiff has not only lost 
and been deprived of the support and emoluments 
which might and otherwise would have accrued to 
him by reason of his being so employed, but also 
has remained and continued and is still out of em 
ployment, and of the opportunity of 
supporting himself by means of his business and 
profession, and has been and is by and on account 
of the said premises otherwise greatly injured and 
damnified, to the sum, etc. 

To each count of the declaration the defendant 
pleaded not guilty. 


deprived 


At the trial the letters heretofore referred to 
were given in evidence by the plaintiff, and there 
was evidence on both sides introduced reflecting 
upon the question whether the letter of Callahan 
to Murray was written within the scope of the 
authority delegated to him by the defendant com- 
pany, or whether that letter had been subse- 
quently approved by the company or the president 
thereof. There is no dispute or question as to the 
fact that the letter was written and sent by Cal- 
lahan to Murray. That fact is conceded. But 
assuming that the letter had been written by Cal- 
lahan within the scope of his authority as super- 
intendent, or that the writing of the letter had 
been approved by the defendant, and the latter was 
therefore liable, unless exonerated by privilege, the 
principal ground of defense relied on by the de- 
fendant is, that the occasion of the writing and 
publishing of the letter was privileged, and that 
the only question left for determination was 
whether the facts and circumstances given in evi- 
dence on the part of the plaintiff were sufficient to 





show malice in fact on the part of the defendant, 
and thus overcome and defeat the supposed priv- 
ilege of the communication. 

Upon the close of the evidence each party of- 
fered a series of prayers for instruction to the 
jury. The three prayers offered by the plaintiff 
were all granted, while of the thirteen prayers 
offered by the defendant only the second, fifth and 
eighth were granted, and all the rest were re- 
fused. The court gave a separate instruction in 
lieu or place of the thirteenth prayer offered by 
the defendant. All the prayers offered, both by 
plaintiff and defendant, will be found set out in full 
by the Reporter, in the statement of the case. The 
verdict and judgment being against the defendant, 
it has appealed, and, as grounds for reversal of the 
judgment, has assigned seven errors, most oi 
which have reference to the rulings of the court 
denying the privilege claimed for the communica- 
tion from Callahan to Murray. 

Before proceeding to consider the specific errors 
assigned, it would seem to be proper to state a 
few of the general well-settled principles of law 
applicable to the facts of the case. The onus of 
proof, of course, was upon the plaintiff to estab- 
lish the fact of the publication of the letter con- 
taining the libel declared on, and that the letter 
was written and published under such circum- 
stances as to render the defendant liable therefor. 
We do not understand it to be seriously argued 
that the letter is not libelous, and if the circum- 
stances of its publication be such as to make it 
the act of the defendant, by its authorized agent, 
that the plaintiff would not be entitled to recover, 
unless, indeed, the occasion of the writing and 
publishing the letter afforded to the defendant or 
its agent a qualified privilege for the communica- 
tion. But it is contended on the part of the de- 
fendant, first, that the letter to Murray was not 
the act, or the authorized act, of the defendant, 
but was the mere personal act of Callahan, the 
general agent and superintendent of the defend- 
ant; and, second, that if the letter was written 
under such circumstances as to make it the act of 
the defendant, there were facts and circumstances 
that afforded a qualified privilege that would ex- 
empt the defendant from liability. 

In regard to the first of these contentions, that 
of the absence of authority in Callahan to bind the 
defendant by the letter to Murray, we must bear 
in mind the fact that Callahan appears to have 
been invested with general and almost supreme 
authority in the management of the operative af- 
fairs of the line of steamers. He had full and com- 
plete authority in respect to the employment and 
discharge of all the employes engaged about the 
steamers; and it was in the exercise of this au- 
thority that he discharged the plaintiff from his 
position as the commander of the steamer 
“Washington.” The letter of Murray to Callahan 
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had reference to the authority of the latter as gen- 
eral superintendent, for by that letter Callahan was 
requested to reinstate the plaintiff in his former 
position. But instead of simply replying to the 
letter that he deemed it to be to the interest of his 
company to put some other person in place of the 
piaintiff, Callahan thought proper to go into many 
circumstances and occurrences that he must have 
known would disparage and throw discredit upon 
the plaintiff as a commander of a steamer. This 
he was not asked to do by the letter from Murray. 
The letter from Callahan to Murray professes 
upon its face to have been written by virtue of his 
position of general superintendent of the defend- 
ant; and the subsequent refusal oi those in author- 
ity to interfere when the matter was brought to 
their attention was a fact, not without weight, to 
be considered by the jury in determining the ques- 
tion whether the letter was written and published 
within the scope of the authority delegated to Ca! 
lahan as general agent and manager, or by the 
subsequent approval of the defendant company. 
The question was very fully and fairly submitted 
to the jury, and they have found adversely to the 
contention of the defendant. 

Seeing, then, according to the finding of the 
jury, that the defendant is liable for whatever is 
actionable in the letter written by its superinte <i 
ent, Callahan, the next question is, Do the cir 
cumstances of the that the letter 
complained of was written upon an occasion that 
entitled the defendant to the benefit and protection 
oi a privileged communication? And while all 
disputed facts were required to be submitted to 


case show 


the jury, the question of privilege was one of law 
for the court to decide. It is argued that because 
Murray had taken a special interest in his friend. 
the plaintiff, and had recommended him for ap- 
pointment to the position of captain of the Vir- 
ginia oyster fleet, he had a_ special 
interest in the matter of the discharge of the plain- 
tiff from the service of the defendant company, 
and consequently there was a duty, at least of a 
moral nature, on the part of the superintendent of 
the defendant, to make the communication to 
Murray. But to this proposition we cannot ac- 
We know of no well-recognized authority 
that carries the principle of privileged communica- 
tion to such an extent. There was no duty either 
legal or moral that required the making of the 
communication to Murray, and there was no such 
interest in Murray as would have entitled him to 
request such communication even if he had been 
disposed to make it; but he made no request for 
the communication of the matter complained of by 
the plaintiff. The reason assigned by Callahan for 
the extended communication is stated in the lette~ 
to Murray. He says: “I have written you at 
greater length than I anticipated, but it was neces- 
sary in order to show you and other friends a few 


therefore 


cede. 





| ated upon the principles of social good. 





of the reasons only which necessitated the re 
moval of Capt. Davis.” 

There has been considerable diversity of opinion 
as to what constitutes a privileged occasion, and 
how. far the occasion will justify communication; 
and some of the cases have carried the privilege to 
a great extent. But, as said by the Supreme Court 
in the case of White v. Nicholls (3 How. 287), * It 
is difficult to conceive how, in society, where rights 
and duties are relative and mutual, there can be 
tolerated those who are privileged to do injury 


| legibus soluti; and still more difficult to imagine 


how such a privilege could be instituted or toler- 
The 
privilege spoken of in the books should, in our 
opinion, be taken with strong and well-defined 
qualifications. It properly signifies this, and noth- 
That the excepted instances shall so far 
change the ordinary rule with respect to slander- 
ous or libelous matter as to remove the regular 
and usual presumption of malice, and to make it 
the party complaining to show 
malice, either by the construction of the spoken or 
written matter, or by facts and circumstances con- 
nected with that matter, or with the situation of 
the parties, adequate to authorize the conclusion. 
Thus, in the case of Cockayne v. Hodgkisson (5 
C. & P. 543). we find it declared by Parke, Baron, 
‘that every wilful and unauthorized publication 
injurious to the character of another is a libel; but 
where the writer is acting on any duty, legal or 
moral, towards the person to whom he writes, or 
is bound by his situation to protect the interests 
of such person, that which he writes under suc) 


ing more. 


incumbent on 


circumstances is a privileged communication, un- 
less the writer be actuated by malice.’ So, in 
Wright v. Woodgate (2 Cr. M. & R. 573), it is said: 
‘A privileged communication means nothing more 
than that the occasion of making it rebuts the 
prima facie inference of malice arising from the 
publication of matter prejudicial to the character 
of the plaintiff, and throws upon him the onus of 
proving malice in fact; but not of proving it by 
extrinsic evidence only; he has still. a right to re- 
quire that the alleged libel itself shall be submitted 
to the jury, that they may judge whether there is 
evidence of malice on the face of it.’ ” 

The question whether a letter or other commu- 
nication, addressed by one party to another, is 
within the privilege of communication, depends 
not only upon the occasion that calls forth the 
publication, is also upon the character of the com- 
munication itself. A party may have a privilege 
and a protection in making a communication in 
regard to the qualities or character of another per- 
son, but if he abuse that occasion, and goes much 
beyond what is required or proper in his state- 
ments relating to that other person, the occasion 
will not protect him. A communication is only 
privileged within the rule when made in good 
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faith, in answer to one having an interest in the 
information sought; and it will be privileged, 
even if volunteered, when the party to whom the 
communication is made has an interest in it, and 
the party by whom it is made stands in such rela- 
tion to him as to make it a reasonable social duty, 
or at least proper that he should give the informa- 
tion, as a just and reasonable means to guard the 
person receiving the information against an act or 
dealing that might be prejudicial to him. This 
appears to be substantially the result of the author- 


ities, or of the best considered cases; though each | 


case depends more or less upon its own special 
circumstances, and especially as those circum- 
stances may reflect upon the relation of the par- 
ties, and the question of bona fides of the party 
raaking the communication. (Cockayne v. Hodg- 
kisson, 5 C. & P. 543; Todd v. Hawkins, 8 C. & P. 
88; Sunderlin v. Bradstreet, 46 N. Y. 188; 2 
Greenl. Ev., sec. 421.) This question has been 
recently considered by this court in the case of 
Bailey v. Holland (7 App. D. C. 184, 23 Wash. 
Law Rep. 813); and also in a recent English case 
of Hebdilch v. McIlwaine (2 L. R. Q. B. Div. 
[1894] 54), decided by the Court of Appeal, in 
which cases the general principle just stated is 
fully maintained. 

The mere friendly relations of the parties being 
insufficient to create a duty on the part of the 
superintendent, Callahan, to write the letter to 
Murray, there was nothing in the case that justi- 
fied or brought the voluntary communication 
within the rule of privileged communications; and 
the court below was entirely right in refusing to 
submit the question of what was claimed to be a 
privilege to the consideration of the jury. (York 
v. Johnson, 116 Mass. 482: The Count Joannes v. 
Bennett, 5 Allen, 169; Krebs v. Oliver, 12 Gray, 
239: Bryam v. Collins, 111 N. Y. 143.) As was 


well said in the last-mentioned case, “ every one 


owes a moral duty not to become a volunteer in 
a matter in which he has no legal duty or personal 


justification in some pressing emergency.” 

Now. with the general principles that we have 
just stated kept in view, there can be but little diffi- 
culty in disposing of the several assignments of 
error relied on by the defendant. 


structions granted at the instance of the plaintiff, 
has no ground of support on the facts of the case. 
It necessarily follows from what we have already 


said. that there was no question of privileged com- | 


munication in the case; and the court below hav- 
ing so decided, there were no facts relating to such 
question to be submitted to the jury. The instruc- 
tions granted fully submitted all the facts that in 
any manner reflected upon the question of the 
liability of the defendant company for the act of 
Callahan in writing the letter to Murray. The 





The first error | 
assigned, predicated of supposed error in the in- | 


question whether Callahan wrote and mailed the 
letter to Murray in his character of general super- 
intendent of the affairs of the defendant company, 
and in the ordinary course of his duties as such 
superintendent, was upon the whole evidence sub- 
mitted to the jury. And in addition to the instruc- 
tions granted on the request of the plaintiff, the 
jury were further instructed upon the question of 
the defendant’s liability and under what state of 
facts the defendant would not be liable for the act 
of Callahan in writing the letter. By the fifth 
prayer for instruction, and granted on request of 
the defendant, the court directed the jury, “ that 
if the jury shall find from the whole evidence that 
the letter set forth in the declaration was written 
by Callahan in reply to the letter in evidence 
signed by K. C. Murray and addressed to the 
Hon. John Callahan, and that the writing and 
publication thereof were the personal and inde- 
pendent acts of said Callahan in reference to the 
communication addressed to him personally (if 
the jury shall find that such communication was 
addressed to the said Callahan personally), and 
that the reply thereto set forth in the declaration 
was not written or published by the said Callahan 
in the course of his duties or service as general 
superintendent of the defendant company, and was 
not after such publication approved or ratified by 
the defendant (if the jury shall so find), then the 
said Callahan is alone responsible for all the con- 
sequences of the writing and publication of said 
letter and the plaintiff is not entitled to recover 
in this action.” And further, as if to multiply in- 
struction, and to emphasize the contention of the 
defendant as to its nonliability for the act of Cal- 
lahan in writing the letter, the court, by the eighth 
instruction asked and granted at the instance of 
the defendant, directed the jury “ that in this case 
it is a question for the jury to determine whether 
the corporation defendant authorized the publica- 


| tion of the letter set forth in the declaration, and 
| whether it ratified the publication of said letter 
interest to defame another, unless he can find a | 


after the same had been made, and whether said 
publication was made by its servant or agent in 
the course of his employment, and whether the 


| writing and publication of said letter was within 


the scope of the duties of such servant or agent: 
and if the jury shall find from the whole evidence 
that the defendant corporation did not authorize 
the writing and publication of said letter, and did 
not ratify the same or the publication thereof after 
the same had been published, and that the writing 
and publication of said letter was not made by 


| said Callahan within the scope of his duties or 


authority as general superintendent of the defend- 
ant company, then the plaintiff is not entitled to 
recover in this action.” And finally the court, in 


| lieu of the thirteenth prayer offered by the defend- 


ant, instructed the jury in terms that substantially 
covered the whole case, and which instruction was 
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decidedly in support of the contention of the de- 
fendant. The instruction was in these terms: “In 
order for the plaintiff to recover in this action the 
burden is upon him to prove to the satisfaction of 
the jury by preponderance of the evidence that said 
Callahan wrote and published the letter com- 
plained of for and on behalf of the defendant and 
in the course of his duties as general superintend- 
ent thereof, or that said defendant subsequently 
ratified and approved the said act of the said Cal- 
lahan, directly or indirectly, and that the dam- 
ages, if any, resulting to the plaintiff from the 
publication thereof (the letter) arose from the 
publication of said letter by the defendant.” 

Now, with the instructions before them, it is 
hardly conceivable that the jury could be misled 
as to the ground upon which they might find their 
verdict for either plaintiff or defendant, as they 
might conclude from the whole evidence. The 
whole question of fact was fully and clearly pre- 
sented to them; and under the instructions of the 
court there were but two material questions for 
their consideration and determination: First, 
whether the defendant was liable for the act of 
Callahan in writing and publishing the letter; and 
second, if they should find for the plaintiff, what 
amount of damages should be awarded. With 
respect to the first of these questions enough has 
already been said; and it only remains to examine 
the instructions of the court in respect to the prin- 
ciples upon which the damages could be assessed, 
in the event that the verdict was found for the 
plaintiff. 

All question of special damages, as declared for 
in the declaration, was entirely eliminated from 
the case and withdrawn from the consideration of 
the jury by the second prayer offered by the de- 
fendant. and which was granted by the court. This 
instruction was founded upon the idea that there 
was an entire absence of evidence of any such spe- 
cial damage as that claimed in the declaration. 
But this left the declaration good for all such 
general damages as the nature of the wrong de- 
clared for would justify the jury in awarding the 
plaintiff as compensation merely. For the law is 
well settled, that where the libel is actionable per 
se, as where the words employed imputed to the 
master of a vessel the want of skill, or that he was 
frequently drunk, and therefore unreliable and un- 
trustworthy, the action is maintainable without 
either allegation or proof of special damages. 
(Irwin v. Brandwood, 33 Law J., Ex. 257.) In- 
deed, where the libel is in itself actionable, no 
proof of special damage is necessary to enable the 
plaintiff to recover, although special damage be 
alleged. The plaintiff cannot, in that case, how- 
ever, any more than when the special damage is 
the gist of the action, give evidence of any merely 
consequential damage which is not alleged in the 
declaration. (Herrick v. Lapham, 1o Johns. 281- 





284.) But where the libel is in itself actionable no 
special damage need be laid or proved; the law in 
such case presuming that the publishing of the 
libel has in itself a natural and necessary tendency 
to injure the plaintiff. (Malachy v. Soper, 3 
Bing. N. C. 382.) And where in an action for 
libel or slander the cause of action is proved 
against the defendant, the jury are not limited to 
nominal damages merely, though no evidence is 
given on behalf of the plaintiff; and where the libel 
is actionable without the averment of special dam- 
ages the jury may take into consideration not only 
the injury that has arisen, but that which may 
thereafter arise from the publication of the libel. 
(Ingram v. Lawson, 6 Bing. N. Cas. 212; Tripp v. 
Thomas, 3 B. & Cr. 427; Mayne on Damages, 
626.) This is because no subsequently accruing 
injury from the libel would afford a new ground 
of action to the plaintiff. 

The court below in its instructions to the jury 
was careful to limit the inquiry as to the measure 
of damages that could be allowed, and clearly de- 
fined the distinction between general and special 
damages in such cases. By granting the second 
prayer of the defendant, as we have already stated, 
a!l question of special damage for the possible re- 
jection of the plaintiff in his application for the 
position of captain or commander of the oyster 
fleet of Virginia was put out of the case. And 
the court was careful to instruct the jury that there 
was no ground shown upon which exemplary 
damages could be allowed; and then told the jury 
that they should confine themselves, in consider- 
ing the question of damages, if they should find 
for the plaintiff, to giving him what would fairly 
and fully compensate him for the injuries which 
he had suffered, taking into consideration the dif- 
ferent elements to which the court had referred. 
And the court then proceeded in its instruction 
and said: 

“And in that connection you should give him 
only such damages, if you find for him, as have ac- 
crued to him by the publication of this libel by the 
defendant. I mean by that that there is some evi- 
dence here tending to show that Capt. Davis him- 
self read this letter to some friends, and you will 
remember the extent of that evidence. I do not 
undertake to say exactly what it is, but if you 
should be of opinion that the damages were in- 
creased by any publication he gave he would not 
be entitled to recover for any damage to him 
which his own publication of it occasioned. He 
would only be entitled to recover such damages as 
the publication by the defendant occasioned.” 

These restrictive and qualifying instructions. 
when read in connection with the general instruc- 
tion upon the subject of damages, would seem to 
have guarded the rights of the defendant amply. 
By the general instruction on the measure of dam 
ages the jury were directed that “in estimating the 
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damages they should render their verdict for suci: | which the exception was based was withdrawn 


sum as the jury believed from the evidence would 
fully and fairly compensate the plaintiff for the 
injury suffered by him by reason of the writing 
and sending of the said letter to said Murray, in- 
cluding injuries, if any, done thereby to the plain- 
tiff in his occupation and calling as ship captain 
and pilot, and his mental suffering arising out of 
the statements and accusations contained in the 
said letter, and the tendency thereof to bring the 
plaintiff into disgrace and disrepute among the 
men of his calling and his friends and acquaint- 
ances and the community in general in which he 
resides.” 

It thus appears that the question as to the mod 
of assessing the damages, with the limitations and 
restrictions contained in the instructions to the 
jury. was most fairly submitted to the jury; and 
that there was no error in respect of any of the 
rulings of the court as to what was the proper 
measure of damages. To have granted the third 
and fourth prayers of the defendant would have 
tended to mislead the jury rather than instruct 
them, in view of all the instructions given upon the 
subject of damages. 

With respect to the sixth assignment of error 
relating to a question of evidence raised in the 
course of the trial, the record shows that the mat- 
ter upon which the question arose was ruled out 
by the court, and that there is in fact no such 
question here as that attempted to be presented. 
The statement made by the plaintiff and produced 
and read, so far as it was intended by that means 
to prove the falsity of the libel complained of, was 
incompetent evidence, and when first produced the 
court restricted its admission to a single purpose, 
and did not allow it to prove the falsity of the 
libelous matter sued on. The counsel for the 
defendant appear to have understood that the ob- 
ject of the testimony of the plaintiff, in regard to 
the statement made and offered in evidence, was 
to prove the falsity of the libel sued on, and hence, 
without any plea of justification, but under the 
plea of not guilty. proposed to go into proof of the 
truth of the libelous matter; to which the plaintiff 
objected, and the objection being sustained by the 
court, the defendant noted an exception to the 
ruling. Whereupon counsel for the plaintiff, to 
remove all question and difficulty upon the sub- 
ject, in open court withdrew from the record what 
was said by the plaintiff as to the truth of the 
statement produced by him and read in the hear- 
ing of the jury. The court then remarked: “ That 
is considered out. I instructed the jury at the time 
that it was evidence of nothing, except so far as 
it might tend to show that Captain Davis at- 
tempted to bring to the attention of the board of 
directors this alleged libel.” The defendant still 
claimed the benefit of the exception reserved; but 
it is manifest that, as the subject-matter upon 





from the record, the exception presents no ques- 
tion for review here. 

Upon full review of this case we find nothing 
to warrant a reversal of the judgment appealed 
from, and that judgment must be affirmed, and is 
so ordered. 

Judgment affirmed. 


THE STUDENT'S DREAM. 

I sat alone with Benjamin on Sales upon my knee, 

The letters danced before me, and the words I 
couldn’t see; 

I'd attended all the lectures, and had taken note 
on note, 

But I couldn’t see a grain of sense in anything I 
wrote. 


I was reading for my final, immersed in deepest 
gloom, 

Oppressed with nervous doubt and dread of what 
might be my doom; 

I was overcharged with Equity and Common Law 
and Torts, 

And altogether I was feeling greatly out of sorts. 


The books were piled around me in a litter on the 
floor; 

There were Marsh’s “ Court of Chancery,” and 
half a dozen more, 

That beastly book on Titles, and that other one on 
Wills, 

DeColyar, Pollock, Leake and Best, and poor old 
Byles on Bills. 


And now a mist seemed gathering about me in 
the room, 

And through it all the books in curious forms be- 
gan to loom; 

They perched in turn upon my knee, and flapped 
their leaves and fluttered, 

And whirled in circles round my head, and omin- 
ously muttered. 


They pulled my hair and boxed my ears and 
bumped against my nose, 

And then they settled on the floor in front of me 
in rows, 

And Blackstone hobbled forward with a question 
to propound, 

“ What is the rule in Shelley’s case, and where ca” 
it be found?” 


This seemed to be the signal for the ill-conditioned 
rabble, 

For they poured forth questions right and left as 
fast as they could gabble, 

“ Does dower attach on land alone? 
answer how 

A man can say, ‘ With all my worldly goods I thee 
endow?’” 


If so, pray 
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State reasons for all answers, and especially the 
next, 

And where the lectures differ from your reading 
of the text. 

“If A. kicks B., and B. kicks C., who, driven to 
distraction, 

In turn kicks A., is this what’s called circuity -of 
action?” 


“Tf A. sues C. for damages, can C., if he’s a mind, 

Buy up the kick B. got from A. and pay off A. in 
kind? 

Or, if it’s not assignable, can C. set up the plea 

That though he gave the kick to A. ‘twas to the 
use of B.?” 


“If either course you should adopt, will counter- 
claiming do, 

Or does the law of set-off apply to a set-to? 

In case you should not think so, but advise that 
C. sue A., 

Explain, as nearly as you can, what would you 
make C. pray?” 


* Suppose your neighbor dines with you and guz- 
zles too much port, 

Are you, as neighbor, bound to give him lateral 
support?” 

“Tf B. sues A., for that A. merely shook his fist 
at B., 

Is falsa demonstratio non nocet a good plea?” 


“ How is it that the ancient forms of writ did not 
out-live us, 

For instance, writ of entry sur disseisin in the 
quibus? ” 

“Ts a double possibility your chance of getting 
through?” 

* And can you sue in trover for conversion of a 
Jew?” 


“Tf attendance at the lectures is considered, as a 
rule, 

To be equally important for the student and the 
school, 

Why shouldn’t the Committee make arrangements 
to have cabs sent, 

For those who are habitually late, or who are ab- 
sent?” 


At last I got so angry at this senseless sort of 
joke, 

That I aimed a kick — and nearly tumbled off my 
chair — and woke, 

The fire was out, the lamp was low, and I was 
cold and weary, 

The room was full of calf-bound ghosts that made 
me feel so eerie, 


T let the books lie where they were and stumbled 
off to bed, 

But, before I pressed the pillow with my throb- 
bing, aching head, 





I consulted a decanter, which I kept upon my 
table, 
With “ sumendum ter in die atque noctu”’ on the 
label. 
— Canada Law Times. 


PASSING OF THE JURY. 


()X* of the most curious things in ransacking 
the law’s lumber-room is to turn over the 
different pieces of rusty mechanism once used to 
get at the truth in judicial proceedings, says the 
London Law Journal. First we have the oath 
system — compurgatio— valued according to a 
nicely graduated scale of social consideration: 
then, for two centuries, the ordeal by fire, or 
water, or the consecrated lump of bread; next, or 
concurrently, the wager of battle — all resources 
of the age of faith and militarism, when heaven 
was invoked to interpose to defend the right or 
deliver the innocent, and a man’s sword was 
deemed his best advocate and title. With the wan- 
ing of superstition came trial by jury, that boasted 
palladium of the British constitution, and for many 
a year it held supreme sway, until the judicature 
act subtilely undermined it and made trial by a 
judge without a jury the normal rule. Now, slowly 
but surely, trial by judge in civil cases is supplant- 
ing trial by jury. Juries are no longer necessary 
for the protection of defendants, as they were in 
days when judges were the creatures of the crown. 
and there are very many who would prefer the 
finding of a judge on evidence to that of a jury. 
But what helps not a little to discredit trial by 
jury is the frequency with which juries in these 
days disagree. Those who, in the late laureate’s 
language, “watch the main currents how they 
run,” cannot fail to be struck with the fact. It 
may be that jurymen read more and think more 
in these days, and are consequently more inde 
pendent in their judgments, more disposed to take 
“ views,” or that they are less amenable to the so- 
called “ master mind ” among them, or philosophy 
may have taught them that there are two sides to 
every question. Be the explanation what it may, 
this unceasing proneness to disagreement is a 
serious symptom, entailing enormous waste of 
time and of money, and threatens to accelerate the 
decline and fall of the jury system in civil cases. 


English Aotes. 


The London Law Journal notes the fact that no 
more than 16 of the 57 lawyers who were candi- 
dates for the London county council were re- 
turned. The solicitors were far more successful 
than the barristers, for of the 13 who sought elec- 
tion nine were successful. As many as 45 bar- 
risters were candidates, of whom only seven were 


{ returned. 
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On the hearing of an undefended divorce case 
on the 3d inst., in London, before Mr. Justice 
Gorell Barnes, the court requested the gentlemen 
of the press who were in attendance to make a 
note of his ruling that decrees would not be 
granted in suits where the respondent was identi- 
fied solely by means of a photograph. “ This 
court,” he said, * has over and over again refused 
to act upon such evidence alone.” The case was 
thereupot. adjourned in order that the plaintiff 
might supply the requisite additional proof. The 
rule is an excellent one, and is strictly observed 
in divorce suits by all careful judges everywhere. 

The principle that there is no limitation to the 
time within which criminal proceedings may be 
brought has been carried to great lengths in many 
well-known cases, says the Law Times. In 1759 
Eugene Aram was convicted and executed for the 
murder of Clarke fourteen years after his crime. 
Horne was executed for the murder of his illegiti- 
mate child thirty-five years after his crime. In 
1802 Governor Wall was executed for a murder 
committed in 1782; and Sir Fitzjames Stephen 
places on record as a curiosity that at the Derby 
Assizes in 1863 he held a brief for the crown in a 
case in which a man was charged with having 
stolen a leaf from a parish register in the year 1803. 
In. this instance, however, the grand jury threw out 
the bill. (Sir Fitzjames Stephen's History of the 
Criminal Law of England, vol. 2, p. 2.) 


In France and Italy, whenever a dispute arises 
over questions in parliament, or the law courts, or 
the newspapers, the disputants appear to go out- 
side and fight it out by some sort of duel, rarely 
fatal, says the London Law Journal. This na- 
tional propensity has been indulged in between 
two witnesses in the Zola trial, MM. Picquart and 
Henry, resulting in bodly injury to the latter; and 
in Italy with fatal results to a deputy, Signor 
Cavalotti. In England duelling has, at least since 
the reign of James I., been treated as illegal in 
itself, whether attended or not by death or injury. 
It is a misdemeanor to send a challenge; it is an 
assault to fight the duel. To cause bodily injury 
is within sections 14, 18, 19 and 20 of the Offenses 
Against the Person Act, 1861, and ito cause death 
is murder. And all persons concerned in further- 
ing the duel are liable as accessories or as aiders 
and abettors (In re Barronet, 1 El. and BI. 1). 
But all these established rules did not stop duelling 
until the present reign, for Lord Cardigan foug! 
a duel with fatal results in 1841, and the case last 
cited was one of a duel between foreigners 
England in 1852. 

Though section 4 of the Statute of Frauds re- 
quires a guarantee to be in writing, and no action 
is therefore maintainable on a verbal guarantee, 
nevertheless parol evidence is admissible to prove 
that a guarantee in writing was in fact given, 
where the document itself is missing and cannot 





therefore be produced. Obviously, however, there 
is great risk in admitting such evidence, and, save 
under very exceptional circumstances, it ought 
not, we submit, to prevail. That such circum- 
stances, however, existed in the very recent case 
of Barrass v. Read is indisputable. There the 
missing guarantee sued upon was given to secure 
payment of £100 damages and costs by the de- 
fendant in a libel action which, at the trial, was 
settled on the terms (amongst others) that such a 
guarantee should be given. That a guarantee of 
some sort had been given was admitted, but its 
precise terms were in controversy, and the surety 
moreover alleged that she had signed it in ignor- 
ance of what she was doing and of the liability 
thereby undertaken. On behalf of the plaintiff in 
the action on the guarantee, evidence was given 
by the defendant’s counsel in the libel action, and 
also by the plaintiff's solicitor, whose respective 
statements as to the contents of the guarantee, 
and also as to the circumstances under which it 
was given, substantially agreed. It was accord- 
ingly held, upon this evidence, that there must be 
judgment for the plaintiff on the guarantee. — 
Solicitors’ Journal. 

The civil judicial statistics for 1896, just issued, 
show that the number of proceedings begun have 
been somewhat less than the annual average for 
1892-1846; but of those heard and determined the 
figures show a move in the opposite direction. 
Of these latter the number decided in the various 
courts amounted to 408,273, of which the County 
Courts claim no less than 401,196. The cases 
where the court of first instance has not been fol- 
lowed number in the Chancery Division 31.4 per 
cent., while in the Queen’s Bench Division they 
reach only 26.9. Actions for libel show a tendency 
to increase in London and Middlesex, while pro- 
vincial litigants evince a growing partiality for 
actions of slander. Actions for breach of promise 
of marriage are surprisingly small, the number in 
1895-1806 averaging only 50. In all the three 
classes of actions above mentioned the average 
verdict is for some reason considerably larger in 
London than on circuit. For instance, there were 
17 actions for breach of promise of marriage tried 
in London in 1896, and the total amount recovered 
was £7,255. while on circuit 40 were tried, result- 
ing only in £5,190. Provincial sentiment is ap- 
parently adverse to large damages for wounds to 
the affections. A decline is noted in the number 
of bills of sale registered, the figures falling from 
8,039 to 7,516. There were no fewer than 673 
petitions for divorce in 1896; that is to say, 100 
more than in 1895, and the largest number in any 
year since the establishment of the court. While 
petitions by the husband are to some extent on the 
decrease, those by the wife are steadily increasing. 

The rejection by the house of commons of Mr. 
Pickersgill’s Criminal Appeal Bill does no more 
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than reserve the discussion of the proposed change 
till next year; though after the acceptance of last 
year’s bill it would have been more useful to have 
given the measure a second reading, and to have 
left it to be dealt with in committee, says the 
Solicitors’ Journal. Tihe project has been too long 
before the public and thas met with too much favor 
for there to be any chance of its being abandoned. 
The real question at issue is whether the Court of 
Criminal Appeal shall have only the right of re- 
vising sentences (except in capital cases), or shall 
have power to order a new trial. The council of 
judges, by their resolution of 1892, advised that 
the court should ‘be one primarily for the revision 
of sentences, but with the power of quashing or 
diminishing sentences on reference from the home 
secretary. There was to be no power, however, 
to order a new trial. It was upon the lines of this 
recommendation that Mr. Pickersgill’s bill of last 
year was drafted. The present bill went further, 
and proposed to give a right, under certain con- 
ditions, to apply for a new trial, so that the final 
issue of the matter would be left to a jury. It is 
probable that this enlargement of the scope of the 
measure has led to its rejection. The home office 
does not hear matters in pwhblic, and its decisions 
have no effect in securing uniformity of sentences. 
The want of such uniformity is one of the defe ‘ts 
in the administration of the criminal law, and the 
establishment of a court of revisiion would do a 
good deal to cure it. Moreover, the task now per- 
formed by the home office of considering the cor- 
rectmess of convictions might be performed by a 
court with more satisfaction to the public, though 
not necessarily more to the benefit of the convicted 
person. But the allowance of a second trial is a 
change of a much more serious character. 


— > ame 


Legal Aotes of Mertinence. 

Judge D. F. Pugh, of the Franklin County 
(Ohio) Common Pleas, has retired from the bench 
after cleven years of faithful service. 

“The Sunny South,” published at Atlanta, Ga., 
republishes from the ALBANY LAw JouRNAL the 
excellent article which appeared in these columns 
some wecks since, entitled ‘ Lawyers and Poli- 
tics,’ written for this journal by Walter L. Miller, 
Esq.. of Abbeville, S.C. ‘ The Sunny South” re- 
fers to Mr. Miller truly as one of the ablest ot 
southern writers. It is also worth noting that the 
article referred to was also republished in full in 
the London Law Times and also in the Madras 
(India) Law Journal. 


The New York Court of Appeals has taken a 
recess to June 6, 1898, on which day it will con- 
vene at the village hall, in Saratoga Springs, for a 
session of three weeks. Monday, June 6th, will be 
the only regular motion day in the June session, 
on which day the court will hear oral arguments in 





"hands. 





“appeals from orders entitled to be heard as mo- 
tions,” and in other motions. Original motions, 
by which are meant motions to dismiss appeais, 
motions to advance, and the like, may be submit 
ted, without oral argument, on any Monday when 
the court is in session. Oral arguments are not 
allowed on motions for reargument. The sessions 
of the court will commence at 10 o'clock in the 
forenoon during the June session. 

The Supreme Court of Illinois, in reversing a 
judgment of conviction in a murder case, has re 
cently taker occasion to disapprove any extended 
examination of the witnesses upon a criminal triai 
by the presiding judge. The power of the court 
to propound pertinent and properly framed ques 
tions to 2 witness is not denied, but it is suggested 
that wise discretion will limit the exercise of thx 
pewer to the elucidation of a single point from 
time to time, to the relief of an embarrassed wit- 
ness, or to hastening the progress of the trial. The 
chiei objection to a lengthy examination of a wit- 
ness by the court is the difficulty of concealing 
from the jury the trend of the judicial mind in 
respect to the facts under investigation. 


a 


HAotes of Recent Amevican Decisions. 


Bank — Duty of — Depositor— Check of — 
Forged Endorsement — Notice. — Where an off- 
cer of a corporation commits a fraud on his own 
account, and in his own favor, he cannot be pre 
sumed to have communicated the same to the cor- 
poration, and hence it will not be bound by his 
knowledge of the fraud as between itself and a 
bank in which the corporation makes its deposits 
and which has paid money on a corporation check 
the endorsement of which has been forged by the 
said officer. A banker’s contract with his depos 
itor is to pay the latter’s checks only to the payee 
or one who claims through a genuine endorse- 
ment. A bank book settled, balance struck and 
checks returned become an account stated if not 
promptly examined and errors pointed out, but the 
depositor is under no obligation to follow up and 
ascertain the genuineness of the 
that carry the title after the check has left his 
(United Security Co. v. Central National 
Bank. Pa. Supreme Court. Decided Jan. 12, 1808.) 

Fire Insurance Policy — Construction of. — The 
provision of the standard fire insurance policy giv- 
ing to the company the option to rebuild the prop- 
erty destroyed “on giving notice within thirty 
days after the receipt of the proof herein required 
of its intention so to do,” refers to the proofs of 
loss, and the thirty days which the company has 
to make the election begin to run from the time oi 
the service of such proofs. The policy does not 
contemplate that after the company has resorted 
to a contest by arbitration to fix the amount due 
it shall still have the right to rebuild. When the 


endorsements 
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company has allowed the thirty days to expire 
without attempting to exercise the right to rebuild, 
the mere silence thereafter of the insured, without 
any affirmative act on his part calculated to mis- 
lead the company, will not be deemed a waiver by 
him of the time limit and a justification for the 
company to go on and rebuild. (Walter S. Mc- 
Allaster, resp’t, v. The Niagara Fire Insurance 
Co., appl’t. New York Court of Appeals. Decided 
May 13. 1898.) 

Gaming — Wagers — Note. — Under Code, §§ 
2841, 2842, declaring that all bets shall be unlawful, 
and that all contracts on account of money or 
property wagered shall be void, a note given in 
consideration of a bet won on a horse race could 
not be enforced, though given in a State in which 
such contracts are valid. (Gooch v. Faucett [N 
Car.]. 20 S. E. Rep. 362.) 

Judgment — Error in Name. — Under Rev. St. 
1880, § 21132, providing, inter alta, that no judgment 
shall be affected by any mistake in the name of 
the party if his proper name has been once rightly 
stated in any of the pleadings, a defendant who is 
misnamed in the petition, but who appears in his 
right name, and makes defense on the merits is 
bound by the judgment. (State v. Barr [Mo.]. 44 
S. W. Rep. 1045.) 

Married Woman — Surety — Form of Contract. 
—1. Where money is borrowed to pay off numer- 
ous debts of a husband, and is so used, all with the 
knowledge of the lender, a note and a mortgage 
on her individual property to secure it, given by 
the wife of the debtor, for such money cannot be 
enforced against her. 2. The fact that the lender 
made a check for the borrowed money payable to 
the wife does not invalidate the note and mort- 
gage, if he knew it was borrowed by the husband 
for the sole purpose of paying his debts. 3. The 
Supreme Court can consider only the evidence 
sustaining the action of the trial court in passing 
upon its sufficiency. (Jennie May Boyd v. Dora 
Radabaugh, Indiana Supreme Court. Opinion 
filed April 29, 1808.) 


Reward —- Rights of Police Officer. — Section 
1547 of the Penal Code, providing that the gov- 
ernor may offer a reward for the apprehension of 
any person charged with an offense punishable 
with death, does not authorize the recovery of a 
reward offered by the State, by a police officer of a 
city who, without warrant, arrests a murderer for 
a crime committed in another county of the State, 
and for whose apprehension the reward is offered, 
the police officer being a peace officer whose duty 
it was to make the arrest. (Lees v. Colgan, Cali- 
fornia Supreme Court. Opinion in full in 46 Cen- 
tral L. J. 4209.) 


Trial — Verdict. — Where a jury, by consent, re- 
turned a verdict, responding to all the issue sub- 
mitted, to the clerk, and separated, after court had 





adiourned, until next morning, which verdict was 
recorded by the clerk when returned, they cannot 
be recalled in the morning, and allowed to change 
their verdict as to any of the issues. (Mitchell v. 
Mitchell [N. Car.], 29 S. E. Rep. 367.) 


—_—_—»—__— 


Rotes of Recent English Decisions. 

Getting a Patent — ‘‘ Patent Agent.’’ — In Gra- 
hata v. Eli, decided by the Queen’s Bench Divis- 
ion, Apri! 28, 1898, it was held that any one can 
undertake the procurement of a patent, but he 
must not use the term “ patent agent,”’ when thar 
is a term: representing one accredited at the patent 
office. Information against the defendants for 
knowingly describing themselves as patent agents 
in contravention of sec. 1 of the Patents, Designs 
and Trade-Marks Act of 1888. The case against 
Eli was that on December 2, 1897, he was in occu- 
pation on the first floor of 76 Chancery lane. On 
the outside were the words “ Designs,” “ Trade- 
Marks” and * Patent Office,” and on a plate at the 
entrance were the words, “ Patent, Designs and 
Trade-Marks Office,” and on the street door of tie 
premises were the words, “ Office for Patents, 
Designs and Trade-Marks — Foreign and Col« 
nial.” Inside the entrance were the words “ Pate 
Office.” and on a glass case the words “ Inventors’ 
Medium.” The respondent’s name was also 
proved to have appeared on specifications as agent 
of the applicant. It was also proved that on De- 
cember 2 a man named Barlow said to the re- 
spondent. “If you want a patent agent, I am the 
man for you,” and “If you do not want me, here 
is Mr. Eli (the respondent), who is ready to do 
anything for you.” The respondent was not at the 


time registered as a patent agent in pursuance of 


the act above mentioned. The case against 
Hughes was similar to that against Eli, with whom 
he was in partnership. It was proved in addition 
that he issued partnership notices in which he de- 
scribed himself and his partner as “ patent ex- 
perts,” and that his name had been struck off the 
register by order of the board of trade. The case 
against Barlow was that he described himself in 
certain specifications and documents and on his 
place of business as a “ patent expert,”’ and that he 
had been introduced personally, by a man named 
Waller. to several persons as a patent agent, and 
further. that he had never been registered as a 
patent agent under the act. The magistrates dis- 
missed all the information on the ground that 
there was no evidence that the respondents had in 
any of the cases in terms described themselves as 
patent agents. It was contended on behalf of the 
appellant that in order to constitute an offense 
under the section it was not necessary for the 
respondent to describe himself as a patent agent 
in terms, if it was proved that he in fact held him- 
self out as a patent agent. 
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GHhat the Law Decides. 


The inability of a juror to read or write the 
English language, which is not known to the de- 
fendant in a prosecution until after the trial, is 
held, in State v. Pickett ([Iowa], 39 L. R. A. 302), 
to give no right to a new trial. 


Discrimination in favor of non-residents of a 
town or city by partial or entire exemption from 
penalties for allowing stock to run at large in the 
streets is held, in Broadfoot v. Fayetteville ([N. 
C.], 39 L. R. A. 245), to be constitutional. 

A deed to a fictitious grantee is held to convey 
no title in Wiehl P. & Co. v. Robertson ([{Tenn.], 
390 L. R. A. 423), but a trust deed executed in a 
fictitious name by the real owner of the property, 
employing his own Christian name as that of a 
fictitious person to whom he had previously pre- 
tended to convey the property, is held binding on 
him, where he intended it to take effect as security 
for bonds issued therewith and transferred by him 
as security for his own debt. 


The decision of the Supreme Court of the United 
States in the case of the Pullman Palace Car Com- 
pany v. The Central Transportation Company ends an 
important and protracted litigation. This case in- 
volved property amounting to about $4,000,000, passed 
over to the Pullman Company by the other company 
under a lease made in 1870, the lease to run for 99 
years, and the rental to be $240,000 per year. The 
Circuit Court for the Eastern District of Pennsylvania 
gave judgment for $4,235,044. This judgment was 
reversed by the Feder1l Supreme Court, and the court 
below was instructed to enter a judgment for $727,- 
846, with interest from 1885, when the lease was can- 
celed, instead of the amount as originally granted. 
The opinion was rendered by Justice Peckham, who 
said: “Although the Central Company may have 
been injured by the result of the lease, yet that isa 
misfortune which has overtaken it by reason of the 
rule of law which declares void a lease of such a 
nature, and while the company may not have incurred 
any moral guilt, it has, nevertheless, violated the 
law by making an illegal contract, and one which was 
against public policy, and it must take such conse- 
quences as result therefrom.” The judgment was for 
the value of the Central Company’s property in 1885, 
and $17.000 in cash advanced by the Central Company. 
Justices Harlan and White dissented. All along the 
Pullman Company had acknowledged the existence 
of a debt, the only question being as to the amount 
due. The Supreme Court decision ratifies the posi- 
tion taken by the Pullman Company to the effect that 
the demand for $4,000,000 was excessive. Some years 
ago it set aside the sum of $1,300,000 in settlement, 
and it is probable that the remanding of the case by 
the Supreme Court will mean an early adjustment of 
the matter. As the Pullman Company is a large 
owner of Central Transportation stock, a portion of 
the sum to be paid by the Pullman Company, what- 
ever it may be, will come back into the treasury. The 
settlement of this case probably opens the way to the 
long-expected distribution of a part of the Pullman 
surplus. 





Corresponience. 


ONE JUROR ANSWERING IN THE NAME 
OF ANOTHER. 


To the Editor of the Albany Law Journal: 


In your issue of the 2Ist inst. statement is made 
on authority of the Irish Law Times that “ the 
unprecedented point” has arisen of a criminal 
conviction by a jury, one member of which an 
swered to the name of another person. 

In 1783, before Mr. Baron Eyre, chief justice of 
K. B., a prisoner was convicted of the crime of 
forgery (then a capital offense). Joseph Curry 
was the name in the sheriff's panel, but Rober: 
Curry answered to the name and served. He wa 
a competent juror, and had been summoned by the 
bailiffs to attend that term as juryman. Jos. 
Curry did not then live within the county. By all 
the judges (to whom the case was submitted by 
the baron) it was held that even on writ of error 
obiection to the juror would not be good after 
verdict. 

In Hill v. Yates (12 East, 229) (decided in 1807), 
a father had been drawn, but instead his son ap- 
peared. When the father’s name was called the 
son answered, and under that name was sworn 
and served during the trial. Until after verdict no 
one connected with the case knew of or suspected 
the imposition. On motion for new trial Lord 
Ellenbercugh, Ch. J., K. B., said the point had 
been by him mentioned to all the judges, who 
were unanimously of his opinion that objection to 
the juror after verdict was not well taken. He 
then referred to the above case decided by Mr. 
Baron Fyre, and declared that this ruling should 
“put at rest the question, once for all, that appli- 
cations of this sort might not be made again and 
again.” 

Hill v. Yates is reported by Sir Frederick Pol- 
lock in his “ Revised Reports” (vol. IT, p. 371), 
as one of the cases still of authority in English 
courts, and it is noted that that case was followed 
in 1874 in Wells v. Cooper (30 L. T. [N. S.] 721). 

Hill v. Yates and that before Mr. Baron Eyre 
are approvingly cited in Wassum v. Feeney (121 
Mass. 93). James McCase. 

Councit Biurrs, Iowa, May 25, 1808. 


For the use of the excellent half-tone portrait of 
James Fraser Gluck, which embellished the admirable 
memoir by Mr. L. B. Proctor, which the Albany Law 
Journal recently published, we are indebted to the 


Buffalo ‘‘ Express.” Through inadvertence the proper 
credit for the use of the copyrighted cut was omitted 


at the time of the publication. 
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Where the purchaser or assignee of securities had no actual notice 
of the pendency of the suit, costs were not decreed against him. 
(Murray et al. v. Lylburn, 2 Johns. Chy. 441.) 

Costs may be adjudged agzirst a purchaser pendente lite. (Har- 
rington v. Slade, 22 Barb. 166.) 

During the progress of a suit involving the title to real estate, 
where the doctrine of lis pendens is applicable, the Statute of Limita- 
tions will not run in favor of the purchaser so as to defeat the opera- 
tion of the rule. (Henly v. Gove, 4 Dana, 133.) 

Statute of limitations does not run while suit is pending. (Hovey 
v. Elliott, 128 N. Y. 124.) 

Filing of the bill, and taking out a subpoena and making a bona 
fide attempt to serve it, is the commencement of the suit as against 
the defendant so as to prevent the operation of the Statute of Limi- 
tations, if the suit is afterwards prosecuted with due diligence. 
(Hayden v. Bucklin, 9 Paige, 512.) 

A pendente lite purchaser can claim no benefit from the Statute of 
Limitations. (Lynch v. Andrews, 25 W. Va. 751; Hovey v. Elliott, 
118 N. Y. 138.) 

In a case in Delaware an executor was excused for long delay in 
settling his accounts on account of lis pendens interfering, court 
saying: “ The omission and the delay are by the complainants said 
to be fully explained and accounted for by the lis pendens, and the 
uncertainty thereby in which the amount of the excess of value was 
involved. The long and protracted controversy precluded the trus- 
tee from paying as trustee to himself as executor until the final 
determination ascertained and definitely fixed the true amount or 
excess of value. (Colwell v. Miles, 2 Del. Chy. 110.) 

In case of administering rea! and personal estate, where the com- 
plainant wishes to proceed against the debtor to the estate, he can- 
not register the original suit against the debtor to the estate, but 
must institute a new suit against the debtor, and then register as 
lis pendens the new suit. (Ex parte Thornton, 2 L. R. Ch. App. 
176.) 


A registered lis pendens does not create a charge or lien on prop- 
erty, nor does it excuse a purchaser from completing his contract, 
but it merely puts him upon inquiry into the validity of the plain- 
tiff’s claim. (Bull v. Hutchens, 32 Beav. 615.) 
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CHAPTER X. 
LIS PENDENS NOT A FAVORITE WITH COURTS. 


The principle of lis pendens not being a favorite with courts, will 
not be enforced, except where the case clearly demands it; no pre- 
sumptions will be allowed in its favor. (Leitch v. Wells, 48 N. Y. 
609; Jackson v. Roberts, 1 Wend. 486; Sugden on Vendors, 460; 
Sanders v. McDonald, 63 Md. 509; Senator Seward, in 11 Wendell, 
457-) 

There are no presumptions in favor of lis pendens; it is a rule 
strictissima juris; and it has been held that where a defendant 
accepts service of process and antedates it, the lis pendens shall not 
take effect until the actual date of service. (Cockrill v. Maney, 
2 Tenn. Chy. 59; Shelton et al. v. Johnson, 4 Sneed, 672.) 

Lis pendens is a hard rule and not to be favored. (Hayden v. 
Bucklin, 9 Paige, 511; Sorrell v. Carpenter, 2 Peere Wms. 483.) 

Party claiming benefit of lis pendens must bring his case clearly 
within it. In absence of proof it will not be presumed that com- 
plaint was filed prior to entry of judgment. (Leitch v. Wells, 48 
N. Y. 585.) 


CHAPTER XI. 
STATUTES AUTHORIZING LIS PENDENS. 


Statutes providing express notice for lis pendens exist in the 
following jurisdictions, as well as in New York, all conforming very 
nearly to the English or New York statutes in that particular: 

Arkansas, Statutes, § 5657. 

California, Code Civ. Pro. (Bliss’ Ed.), vol. II, p. 104, § 1670. 

Colorado, Code Pro. 1890, § 36. 

Connecticut, Rev. Stat. 1888, § 916. 

Florida, Bush’s Dig. Code of Civ. Pro., § 83; McClellan’s Dig., 
1881. 

Georgia, Code Pro., § 3092. Note, 1882. 

Idaho, Rev. Stat., § 4142; 1887. 

Iowa, McClain’s Code 1888, §§ 3834, 3835. 

Kentucky, Codes, § 694; 1895. 

Massachusetts, Public Stat. 1882, ch. 126, § 13. 

Michigan, Howell’s Stat. 1882, §§ 6619, 7995. 

Minnesota, Gen. Stat. 1878, p. 819, § 34. 
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Missouri, Winslow’s Code Pio. 1879, p. 103, § 420. 

Montana, Code Civ. Pro., § 634; 1895. 

Nevada, Stat. 1869, p. 215, § 128. 

New Jersey, Rev. Stat. 1877, p. 49, § 43; Gen. Stat., p. 402, § 161; 

. 1979, § 1; 1896. 

New Mexico, Compiled Laws, § 1853; 1884. 

North Carolina, Code Civ. Pro. 1868, p. 36, § go. 

North Dakota, Rev. Codes, § 5251; 1895. 

Oklahoma, Statutes, paragraph 3959; 1893. 

Ohio, 2 Rev. Stat. 1880, p. 1233, § 5056; Bates’ Anno. Stat., §§ 79, 
5055, 5056; 1897. 

Oregon, Code Civ. Pro. 1863, p. 38, § 149. 

Pennsylvania, Brightley’s Purdon’s Dig. 1883, p. 641, § 24. 

Rhode Island, Pub. Stat. 1882, p. 567, § 12. 

South Carolina, Code Civ. Pro. 1882, § 153. 

South Dakota, Dakota Codes (Civ. Pro.), § 1o1; 1883. 

Utah, Rev. Stat., § 2953; 1898. 

Virginia, Code 1887, § 3566. 

West Virginia, 2 Rev. Stat. 1879, p. 932, § 14; Code, ch. 139, § 13; 
1891. 

Wisconsin, 2 Rev. Stat. 1871, p. 1428, § 7; Sanborn & Berryman, 
Anno. Stat., § 3187; 1889. 

Washington, Ballinger’s Codes & Stats., § 4887; 1897. 

Wyoming, Rev. Stat., §§ 2242, 2243; 1887. 

By Stat. 2 and 3 Vict., c. 11, no lis pendens concludes a purchaser 
or mortgagee without express notice thereof, unless a memorandum 
or notice of the pendency of the action, giving a description of the 
person whose estate is intended to be affected thereby, and particu- 
lars of the suit are filed or registered. The registration of a lis 
pendens does not create an absoiute incumbrance on the property, but 
merely gives intending purchasers or mortgagees notice of the liti- 
gation. In Stat. 30 & 31 Vict., c. 47, a lis pendens may be vacated 
if the suit is not prosecuted vigilantly. 

Inasmuch as any suit or action involving title would, when de- 
cided, naturally affect the land according tto its result in whosesoever 
hands the land might be at the date of the decision, Stat. 2 & 3 Vict., 
ch. 11, § 7, enacted that no lis pendens, unless or until the same was 
registered and duly re-registered, should bind a purchaser or mort- 
gagee not having express notice thereof. By the Stat. 13 & 14 
Vict., ch. 35, § 17, a special case, to which appearances have heen 
entered, is made a lis pendens. Lastly, by Stat. 30 & 31 Vict., ch. 
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47, § 2, if a suit or action is not prosecuted in a bona fide manner, the 
court may order the registration of it as a lis pendens to be vacated, 
and that even without the consent of the person registering the 
same. (Brown.) 


Extracts from the New York Code. 


New York, § 1670. — In an action brought to recover a judgment 
affecting the tithe to or possession, use or enjoyment of real prop- 
erty, the plaintiff may, when he files his complaint, or at any time 
afterwards before final judgment, file in the clerk’s office of each 
county where the property is situated, a notice of the pendency of 
the action, stating the names of the parties and the object of the 
action, and containing a brief description of the property in that 
county affected thereby. Such a notice may be filed with the com- 
plaint before the service of the summons, but in that case personal 
service of the summons must be made upon the defendant within 
sixty days after the filing, or else before the expiration of the same 
time publication of the summons must be commenced or service 
thereof must be made without the State, pursuant to an order made 
therefor. 

§ 1671. — When the notice of the pendency of an action may be 
filed as prescribed in the last section, the pendency of the action is 
constructive notice from the time of so filing the notice only to 
a purchaser or incumbrancer of the property affected thereby from 
or against a defendant, with respect to whom the notice is directed 
to be indexed, as prescribed in the next section (notice to be filed 
with the clerk and recorded). A person whose conveyance or in- 
cumbrance is subsequently executed or subsequently recorded is 
bound by all proceedings taken in the action after the filing of the 
notice to the same extent as if he was a party to the action. 


The Massachusetts Statute of Lis Pendens. 


No writ of entry, petition for partition or other proceeding, either 
at law or in equity, affecting the title to real estate, shall have any 
effect as against persons, other than the parties thereto, their heirs 
and devisees, and persons having actwal notice thereof, until a 
memorandum containing the names of the parties to such proceed- 
ing, the court in which it is pending, the date of the writ or other 
commencement thereof, the name of the city or town in which the 
real estate liable to be affected thereby is situated, and a description 
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of such real estate sufficiently accurate for identification is recorded 
in the registry of deeds for the county or district in which such 
real estate is situated; but this section shall not apply to attach- 
nents, levies of execution or proceedings in the probate courts, nor 
to any case which was pending on the fifteenth day of June, A. D. 
1877. 

In those States where a statutory notice of lis pendens is required 
the statute supplants the common law; and if no notice be filed, 
purchasers pendente lite are not bound by ‘the judgment, unless they 
have actual knowledge of the suit in which case they are not pro- 
tected by the statute. (Benton v. Shafer, 47 Ohio State, 117; De- 
camp v. Carnahan, 26 W. Va. 839; Easley v. Barksdale, 75 Va. 
274; Richardson v. White, 18 Cal. 102; Ault v. Gassaway, 18 Cal. 
205; Abadie v. Lobero, 36 Cal. 3yo; Leitch v. Wells, 48 Barb. 637; 
Sampson v. Ohleyer, 22 Cal. 200; Baker v. Pierson, 5 Mich. 456; 
Wisconsin v. Wisconsin, 71 Wis. 94; Wise v. Griffith, 78 Cal. 152; 
Whiteside v. Haselton, 110 U. S. 296.) 

Independent of statute, a purchaser pendente lite from party to suit 
of the subject thereof takes it, bound in his hands by any decree 
rendered against his vendor in that suit touching said subject. By 
statute such purchaser is not bound by such decree unless and until 
the lis pendens is recorded as thereby directed, provided he pur- 
chased without actual notice of the pending suit. (Easley v. Barks- 
dale, 75 Va. 280; Hurn v. Keller, 79 Va. 415.) 

Where there is no statute on the subject of lis pendens the com- 
mon law will prevail. (Walker v. Goldsmith, 14 Ore. 125.) 

The State statutes of Lis Pendens do not bind Federal courts. 

Held, in Ohio, that under §§ 5055 and 5056, Rev. Stat., M. was 
not charged with constructive notice of the pendency of the action 
so as to be prevented from acquiring an interest in the subject- 
matter thereof covered by the mortgage as against the title of the 
parties to the present action. (Benton et al. v. Shafer, 47 Ohio 
State, 117.) 

Judge Hunt said: “ This relaxation of a rigorous rule (by the 
statute of Lis Pendens) applies to real estate only, and personal prop- 
erty remains as at common law. (Leitch v. Wells, 48 N. Y. 585.) 

The statutory notice of lis pendens in a suit against a married 
woman, in which a lien is placed on her lands, is constructive notice 
to a purchaser after filing of /is pendens; and such purchaser takes 
subject to the disabilities and burdens perdente lite. (go Mo. 357.) 

A registered lis pendens does not create a charge or lien on prop- 
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erty, nor does it excuse a purchaser from completing his contract, 
but it merely puts him upon inquiry into the validity of the plaintiff's 
claim. (Bull v. Hutchens, 32 beav. 615.) 

In Lowa the statute is thus: “ When a petition has been filed 
affecting real estate, the action is pending so as to charge third per- 
sons with notice of its pendency; and while pending no interest can 
be acquired by third persons in the subject-matter thereof against 
plaintiff's title.” Held, that a party purchasing land will be charged 
with notice of the pendency of an action affecting the same from 
the time the petition is filed; and the facts that the action was not 
properly indexed in the appearance docket, and that the notice was 
not served until after the purchase, are immaterial. (Haverly v. 
Alcott, 57 Lowa, 171.) 


[THE END. ] 





